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Cincinnati Bell Telephone's Petition for Waiver3
of Section 24.204 of the Commission's Rules to ~

Permit Full Participation in Broadband PCS
License Auctions

AND
Cincinnati Bell Telephone's Request for Stay
in the matter of Amendment of the Commission's
Rules to Establish New Personal Communications
Services: and Implementation of Section 309 (j)
of the Communications Act - Compet~tive

Bidding, Dockets 90-314 & 93-2531'
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Dear Mr. Caton:

In accordance with Commission rules governing ex-parte
presentations, please be advised that today, Mrs. Debby Disch,
Vice-President-Marketing and Strategic Planning, William D.
Baskett and Torn Taylor, Counsel for Cincinnati Bell Telephone,
met with Donald H. Gips, Office of Plans & Policy. The
discussions covered issues associated with the above referenced
proceedings. Cincinnati Bell Telephone's position on such issues
are of public record.

I am filing two copies of this letter and the corresponding
documents in accordance with Section 1.1206 (a) of the
Commission's rules. Please contact Mrs. Lynda Breen, Federal
Docket Manager on (513)397-1265 if you have any questions.

Sincerely,

No. of Copias rec'd
UstABCDE ----
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Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

In the Matter of:

Amendmene of the commission's Rules
eo Bstablish New Personal
Communications Services: and

Implementation of Section 309(j}
of the Communications Act ­
Competitive Bidding

Dear Mr. Caton:

July 21, 1994

-._-.
)
)
) GEN Docket No. 90-314
) RM-7140, RM-7175, RM-7618
}
)
)

) PP Docket No. 93-25~
)

Enclosed ple••e find an original and six copies of the
Cincinnati Bell telephone Company's Request For Stay, in the above
referenced proceedings.

Plea.e date etaep and return the enclosed duplicate copy of
this letter as acknowledgement of its receipt. Qu.stions regarding
this document should be directed to Ms. Lynda Breen at the above
address or by calling (513) 397-1265.

Sincerely,

Q~en.~-J(J

, (

No. of CcDi8I rec'~
LiltABCOE
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III tile Matter of )
)

Am.lIlrcat of tile C· mhdon's Rules )
to .....Ush New PerIOD" Ccamaaicm:tODS )
5enices; aDd )

)
JmpIemeDtatioa 01 SeditMI 3It(J) of )
tile C....lInk:aHoDS Act - Competiti'fe )
Bkkftnl )

GEN Docket No. 90-314 ,
RM-'7140, RM-7175, RM-7618

pp Dodtet No. 93-%53

.r.otJIST lOa SIAY

(the "pes OrM,·) in the Persoaal CODJunmicatioDs Services (PeS) proceediDl.1 or. in me

a11eIDative, stay tile effectiveras of its Ftfch Rem apd Order (the ·Compniriw Bidding

OrM''') released July IS, 1994 in me Competitive BiddiDg. proceedmr u it relates to tbe

PCS service a:reas where the CinciJmari SMSA I timi'" Panaership c:urremly provides

cellular service.:J

1 ID • M n t(As 2 • gf 1M C 'st a

', Jplee IQ JIIbM Ng !mow)
e-,;,rll 71M'•. GEN Docbt No. 90-314, JM-7140, RM-7175, RM-7618.
M'P'f'I""" Qt..wi QnIcr, reIeI.d Ju. 13. 1994 (tbe "PCS Orbr").

z ID die Ms "hi' .. qt Sr1'Nt IIfiilof"C'."riT,ft Act -
....,..... " C• "'n ...... PIt~ No. 93-2S3. fifth Bcppn ,00
.QaIm:. re10U1d July 1', 1994 (tile "C'oMpa'''iIe 1IiddbI, fJrrMr").

3 1be CiDci..ti SMSA Limired Paaw:rsbip opentes a cellular mobile releplloJJe
busiMss in tbe poplpbic 1IiaDsJe bou.Dded pDerIl1y by the cities of CiDciDDati.
Columbus aDd OaytOll, Ohio.



I. SUMMARy

On July I, 1994 CBT ft1ed a Petition for Review in the United States Court of

Appeals for the Sixth Circuit' cballenliDl tbe leplity of the cellular eliaibility restriction

affirmed by the CommisUOD in the pes OrMr. !be cellular eligibility restriction prohibits

entities holding iDrerests of 20 percent or more in cellular lica.ses coveriDg 10 percent or

more of the population in a given PeS service IRa from oMa;njnl more than 10 MHz of

broadbaDd PCS spectrum in that PeS service area.S

CBT. rhrouJ,h its affttiate CiJJclDDlti BeU CelJWar SystmDs Company ("CBCS"),

cumDI1y holds a 4'.008 percCIIl iDta'est, u a limited partDer, in the CiDciJmati SMSA

IJmited Par!Dersbip, wbkh opII'II8$ a cellular liceDse coverm, more thaD 10~ of the

popuJador1 in the CiDcjmtlti Major TradiDI Area (MTA). As. result of this miDorir;y limited

putDe1'Ship iDrerest. CST is proJubifed from 0~intD& more than oDe 10 MHz Basic TradiDg

AIea (BTA) liceme in tile Cmmao area, aDd is completely iDelil1ble for my of the 30

MHz MTA Iice:Dses in the CilK:innati area. Tbe Cincinnati SMSA Limited PattDersIUp is

cuneatJy the subject of a dissolutiOD~inl ill the Delaware Court of CbaDcery.

Depeo;Iq on !be 0U1C0IDe at tJIIt proceecIiDc, die cellular iIIra'es1s which ameDt1y make

CST subject to the ceDular eliIibiJity ratrictiOD may well be liquidated.

The 0Mprtliti'M Biddbal 0rtlIr csublisbes auetioJl procedures for awardiDa

broIdbaDd PCS 1icnIes. While tile~w lIidding Ordlr does DOt specify the date

$ See, 47 CPR 124.2.04.
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tbese auctiODS will beJin, it does indicate tbal the 30 MHz MTA liceuses will be auctiODC'ld

fn. 6 As a result, it seems bilh!y UD1ikely that either the appeal of the pes Ortkr or the

dissolution procN:ding will be tiDally adjudicated before the auction process begins.

AccordiDlly, CBT hereby requests a stay of broadband PeS auction process (as it rel.ares to

the pes service areas wbere the CiDciDDati SMSA l.jmjted PanDership curreDtly provides

cellular service) PeDding the outcome of CBT's appeal and the Delaware dissolution

proceeding.

D. STANDAllD PO. GItANT OF STAY

CBT satistIes the tat set forth in V_i..... JcMm AMOGiatigp v. fedcnl

Power QmMniuimi' aDd Wnlrjpml MmwJirap Aga Trwir Qmppfgjgg v. HglidaY

Tgurs, lAc.,' as to wbeD a SIIY is wamDlId. The rest requires tour facrors to be evahwed:

(1) the likelihood of tbe requatiA& party's success on die merits; (2) the likelihood that

irreparable barm 10 the reqtaesdn& pany wm result in die abse.ace of a my; (3) the absence

of harm to otber iDI.erested parties in tbe evlDt tbIt die Illy illJ'IIDd; IDd (4) the extent to

which the .y serves the public i.arerest.' When CODIideratiDD of facf.ors two dlroup four

ravor the a:ram of a .y. the recpstiDa PIftY must show ODly tbat serious quesdO,DS have

, CompdItiw"" Or*r 11 para. 37.

1 2S9 F.U 921. 925 (D.C. Cir. 19SI) (·Vty*je JcMm.).

• '59 F.24 841 (D,C. Cir. 1977) (.'91...... Imesjt·).

, Vira;n;' Jobbm at 925; W.... TPPW 11 843.



been raised witb respect to tbe merits. 10 AD evaluation of the four factors as follows shows

that the broadband PCS auetiODS for the cmciImati area licenses should be stayed pending the

outcome of OT's appeal of tbe PCS Ordu and. if necessary, pending dissohnion of the

CiDcimJati SMSA Limited Partnership.

m. I.Il'EIJHOOD OF SUCCESS ON THE MEIUTS

A. AuMI pl'tIle res Order

As memioDed above, CBT holds a DOlKOntronq limited parmership iDterest in the

CiDciDDati SMSA lJmited PartDmhip (the ItPutDersbipIt)ll aDd. therefore, is adversely

affected by the ~Iar elilibWty restriction. Tbe Commission's purpose in adoptiDg this

eligibility restriction wu to reduce !be poIeada1 for UDfair campeddOD by limitiDg the ability

of cellular operators to bid for PeS spectlwn in areas wbere they provide cellular service. 12

In its appeal of the pes 0rdIr. CBT will show tbat die c:eUular eligibility restriction

needlessly aDd arbilrariIy precludes DOD-coDIrOIliD&, miDority celluJar investOrs lib CBT

from fully panicipltiDI in PCS, aad does DOt furtber die purpose for wbkh the IUJe was

adopted.

10 w.,.. n tat 143.

11 M a..~ ... ....,1""........ iDtereIt, SecdoD 24.* probibits
CST rn.. o.? , ' I .... dIaD '* 10 MHz ITA 1icaIe in me CiD:ipnatj area. IDd
reDden CBT callP"'" laIJIible tor IJlY of. 30 MHz MTA lbDt. in 1be
CiJaci""'li... W1tIIaut tbiI reatricIioD, CBT wouJd be eMizled to obcaiD up to
40 MHz of PeS spICInJID in die CiDciDDaU area.

12 Sccsmd Beppa m' Qrdcr, GEM Docket No. 90-314, at para. 105.
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Whatever potendal aDticompedtive problems the Commission is seeking to avoid

could only result from control of a cellular operation. DOt from holdm, a DOD-ControlliJJa.

minority interest in such an emerprise. As a limited parmer. CBT"s investmeDt in the

PartDership is purely passive. UDder the Partnership Agreement and Delaware law.I' CBT

has DO right to participate in maDa8ement aDd DO votiDg power. Consequently. CBT has no

ability to attea the partDerShip.s operations aDd no ability to eDPle in the type of

aDticompetitive coDduct the Commission is trying to avoid through Section 24.204. This is

The arbittaly 20 perccDl standard adopted by tile Commission UDfIirly discrimiDates

apiDst CBT as !be holder of a IlOIl-CODtrOlliDI. miDority iDIaest in the Pa.nDership. It is an

arbitrary sraDdard which bears DO rdatiODShip wbatsoevc:r to the actual cIqree of control

exercised by CBT over the Pu1Detship's cellular opetUicms. There is DO difference in tams

of CODb'Ol between aD eality widlless than 20 pacent oWlllll'Sbip and aD emity with peater

thaD 20 perceDl owuersbip where both are limittd panDerS in a given cellular operation aDd

aDOdJer emity holds the COIIIrOUiDI pueral partIIImbjp iDra'est. This is precisely tile

simarion CIT fICeI u a raulI of its limit.ed paammlaip iI8IeSt mthe PanzImhip, yet me

Commimou's arbiUaty rule would afford CBT ri&bU that are vastly iDferiar to those

afforded odIer aDies with less tbIIl 20 percem oWDel'Sbip.

13 Tbe Pa.nDership is a Delaware limited parmmbip aDd, tberefore, is subject 10

Delaware law.
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CIT recognizes that the Commission will likely bold a different view with respect to

the merits of CBT's appeal, given that tbe Commission autbored the pes Ord~T. CBT

submits, however. that the likelihood of its success on the merits warrants the arant of a

stay. In any case, CBT raises serious lepI issues which, wben considered in conjunction

with the likelihood of in'eparable harm. tbe abseDce of harm to other parties, and the public

iDrerest. clearly wU'1'3Dl the armtiDg of a stay.

B. ........ TM,uhCloa Pr....

In addition to CST's appeal of the PCS Order. CST bas iDitiated a ,proceeding in the

Delaware Court of Cba:acery seekiDg dissolution of die PlJ1Dmhip.14 1be ParuIership was

formed in 1982 to lDIlbt. IC'lVice aDd operate a cdluJar mobile te1ephoae busiDess in the

popaphic triaDI1e boaDded ammJly by the cities of CiDciJmari. Columbos aDd DaytOn,

Ohio. The respective perceDII.e iDrerests of the generallDd limited panDerS in the

PartDa'Sbip as of the dale of this request are as fonows:

Ameri1Kh Mobile PboDe Service of CiDch••ti, IDe. 40.000CI

J imked Prw." 'Wm •

AIDwiIecb Mobile PIIoDe Service of CiDcbwti, IDe.
CiDcu-ti Bell Cellular Systems Compuy
Spru.CeIln"'~
Clwnptip TeJepboDe Company
GIT-c.n, IDe.

12.123~

4S.00I~

l.200S
.244S
.825S

14 see, ~i"jiwecj HI Cd"" SJ 7 7" 0 pm v. A"or MobUe .... SCryice
of Cjpcjpwj. Jw;.• d, III' Civil Action No. 13389. Court of CbaDQ':l)'. &ate of
Delaware. in aDd for New CastJe Couaty.
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IV. l.l1CJtJ .!BOOD OF DUtEPAIlA&E IIAIIM

TheCo~ BiddbI, OrtMr does DOt specify die date die broadbIDd PCS auetiODS

will begin. Ie docs. however, jncticare mat til: 30 MHz MTA licalles wW be auCtioDed

fust.l$ Every indieaticm is lbat dIese aucdoDI will beJiD in the~ Dear future. Thus. it is

hiJbly unliJotly that CBT's appal of the PCS Or«r, aDd the diuolution of tbe Pu1:Dership,

wW be fiDally adjudicated before me broa4bud PCS auedous beIiD. Ccmsequearly. if CBT

is prohibited from biddiDc on my of die 30 MHz liceDIes in the CiDciDDatima IS a result of

15 Compeltltv~ BiddilJ, O'*' at pam. 37.
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its miDority iDtcrest in tile Parmmbip aDd, if the Coun ot Appeals subsequently strikes down

the ceDular eligibility restriction. CBT would suffer irreparable harm siDce its competitors

will already have acquired all the 30 MHz MTA licenses available in the CiDc~~.

Similarly. if CBT is prohibited from bidding on any of 1be 30 MHz licenses in the Cincinnati

area as a result of its mi:DoriIy iDIerest in the Parmmbip aDd. if tile Panuership is

su~y dissolved such that CST eDds up witbout an attnburable imerest in the cellular

licenses CUITeD1ly operated by the PartDership. CST will be essemially precluded from

participation in both PeS aDd ceDular service. UDder tbae cimDDstaDces. tile Commission

CIDDOt 10 forward wich the CiDciJmari area broadband PCS IDCtiODS without causing

irreparable balm 10 CBT.

If. due 10 die tim.iDc of die aucdOlll. CBT is precluded from folly participatiDa in

pcs. CBT would be pIKed at a tremeDdous dilldYlZllp vis Q vis its competitors. Recent

pmel ditc:ussioas CODduc:ted by the Commission's PeS Tilt Parce provide an iDdqendeDt.
basis for this coaclusioD. Most of die ~lists at those disaJssioDS acree that demaDd for

PeS. both as a complemem 10 existing wireliDe tellphoDe service ancl as a rep1lcement

tbaeof, will JfOw sbarply oace PCS is licc1IIOCI aad deployed. For example. die Persoaal.

COJDIZlUDicatiODS IDcorporated Auoc.iIlioD estimatn dill PCS subscriptioDS will reach 8.55

million by the eIId of tile first tine years of service deploymnt aDd grow by 264 percent

betweID 19911Dd 2003.It That eqa.. to a market peamation rile of approximately 3.1

perceDt by tile eud oftbe first three yeus IIId 10.4 percea1 by 2003. Similarly, Dr. C. J.

l' See, PIDc1 No.1: PCS])emend~ - Stlteaxm oflbomu A. Stroup,
PresideD'. PenoDll COID"'IIDiatioDs IDdusay AssoclatioD., at p. 4.
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Waylan of GTE Persoual CommunicatioDS 5ervic:es estimates that by the year 2005 total

wireless voice services - iDcludiDg' both cellular and PCS - will reach some 30 percent of the

population. This traDSlates iDro a market penetration of approximately 70 percent of U.S.

households. I? As a wireliDe carrier. CBT would be irreparably harmed if it is denied the

opportUnity to fully participate in this wireless revolution.

v. ABSENCE OF ILUtM TO 01"Hbt PARTIES

No otbel' pIl1Y will be hanDed it a stay is graDIed. A stay would simply preserve the

staN! quo UIItil the Coun of Appeals has aD opportuDity to review the legality of the cellular

e1iaibilll)' rest.l'icti0D aDd the PartDmhip is dissolved. CurreIltJy. there are DO entitieS

lice:DIecl to provide brodud PCS. nms. a stay would DOt give any pany a jump on the

competition. No IDIUIr what the Court of Appeals decides with respect to me cellular

elilibility restriction, or Vlbat the Court of ()wnrMy decides with respect to me dissolution

proceediDg, tbe CommisIioIl caD beIiD tbe PCS 1UCd0ll process for tile CinciDnati area

licases without harm to any otber party ODCC those cues have been resolved.

VI. THE PUBLIC INTBUST

particular public _rest COIICIrDS.11 !be O"mrtiJS1oD. would m ill uprmins that the public

11 See.'" No.1: PCS D-e"" PndictioDs - Prepared 1tI:marb of Dr. C. J. Waylan.
GTE PenoDa1 Com-IDitIIiom Services, at p. 2.

II V_i' Jobbers at 924.
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iDrerest would best be served by startiDg the auction process prior to the Court's decision on

the legality of the celJular eligibility restriction aDd prior to dissolution of the Partaership. A

stay of the auction process for the Cincinnati area licenses will promote competition by

eDSUl'iD& char eli&ibility restrictions are as narrow as possible. Allowing CBT to participate

in the auctions will increase the number of bidders aDd. tberefore. is likely to increase the

reveaue lenerated by the auetioDS. 'Ibis is clearly in me public interest siDee a~on
I

revenues will be used to reduce the Federal budlet deficit.I'
The Commission bas acknowledged the beDefns to coasumers from pcr.miuiDa locaJ

excbmae carriers like CBT 10 participate in PeS.20 CBT has the resources aDd ta:b.Doloaical

expertise to fOller the rapid deployment of PCS in its service territory. lndetd. CBT may

repr.l. the belt opponwdty to briDI PCS services nrpidly to CODS'nners. Moreover. CST

may weD be able to offer a broader rqe of PCS services at a 109ler COSl than other

poteDdallicemees. Failure to JI'ID1 a .y would unnecessarily resaict CBT's entry into PCS

aDd harm COII.SUIDerS by excJudiDs a viable compedtor from die wireless relecommuDicatioDS

In order to remaiD competitive. CBT IIIDIl !live tile same opportUDity to p{o~ PeS

IS cable compIDies. competitive access providers IDd otber eDtides. Without the opportunity

to fully participate iD PCS, CBT may DOt be able to offer its customers the full raDge of

te1ecomnpm,ic:atiODl services made possible by the wire1eIs revolution. 1bis would be

deuhueutal DOt 0D1y to CBT, but to the public as well.

" See 47 U.S.C. §3OJ(j)(8).

20 Secoqd Rgort 1M Order. at paD. 126.
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VD. CONCLUSION

CBT bas raised significant questions reprdiD& the leaality of the cellular eligibility

restriction set forth in the pes Order. CBT bas also sbown that even if this restriction is

upheld by the Court of Appeals. CBT may still be able to participate in the auctions since its

interest in the PartDership may well be liquidated in the Delaware dissolution procet4ing.

These questions shoulc1 be reviewed and resolved before me broadbaJJd PeS auctions begin

for licenses in the Ci.Dcinnati area. Only tbrough full aDd equitable operation of the legal

process can responsible aDd etIec1ive regulation be achieved.

Commission stay tile broa4baDd PCS IUCti.oa process (as it re1aIes to the PeS IcrVice areas

where the Cincinnati SMSA Limited PartDership cmreDdy provides cellular le1'Vice) UD1i1

CBT's appeal of (be PeS Order aDd the Delaware dissolution pJ'OC"ftdq ue resolved.

FROST JACOBS

By ~
~"-" ~-"'----i1-------

2500 PNC Cater
201 East fifth SINd
CiDciDDati. Ohio 4$202
(513) ~1-6800

Dared: July 21. 1994
on".OI
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